Conventia Natiunilor Unite cu privire la imunititile de jurisdictie ale Statelor
si ale bunurilor acestora

Adunarea Generald,
Avénd in vedere paragraful 1 al Articolului 13 al Cartei ONU,

Reamintind rezolutia sa 32/151 din 19 decembrie 1977, in care recomanda Comisiei de
drept international sa realizeze un studiu de drept relativ la imunitétile de jurisdictie ale
Statelor si ale bunurilor acestora, in vederea dezvoltarii progresive si codificérii sale,
precum si rezolutiile adoptate ulterior, a se vedea rezolutiile 46/55 din 9 decembrie 1001,
49/61 din 9 decembrie 1994, 52/151 din 15 decembrie 1997, 54/101 din 9 decembrie
1999, 55/150 din 12 decembrie 2000, 56/78 din 12 decembrie 2001, 57/16 din 19
nojembrie 2002 si 58/74 din 9 decembrie 2003,

ReLzmintind, de asemenea, proiectul final insotit de observatii asupra dreptului relativ la
imunitatile de jurisdictie ale Statelor si ale bunurilor acestora, prezentat de céatre Comisia
de drept international, in capitolul II al raportului sdu asupra lucrérilor celei de a 43-a
sesiuni,

Reamintind de asemenea raporturile Grupului de lucru cu compunere ne-limitatd din
Comisia a VI-a, precum si raportul Grupului de lucru asupra imunitatilor de jurisdictie ale
Statelor si ale bunurilor acestora al Comisiei de drept international, prezentat in aplicarea
rezolutiei 53/98 a Adundrii generale ONU, din data de 8 decembrie 1998,

Reamintind intre altele rezolutia sa 55/150 din 12 decembrie 2000, prin care a decis
infiintarea unui Comitet Special asupra imunitétilor de jurisdictie ale Statelor si ale
bunurilor acestora, deschis participérii Statelor membre ale institutiilor specializate ONU,
in vederea urmadririi lucrdrilor, consoliddrii punctelor de convergentd si reglirii
chestiunilor asupra cérora nu s-a ajuns la o solutie, in vederea elaborarii unui instrument
capabil sd intruneascd consensul general, bazat pe proiectul de articole relativ la
imunitatile de jurisdictie ale Statelor si ale bunurilor acestora adoptat de Comisia de drept
international §i pe baza discutiilor grupului de lucru cu compozitie non limitata a
Comuisiei a VI a,

Dupd examinarea raportului Comitetului Special asupra imunitatilor de jurisdictie ale
Statelor si ale bunurilor acestora,

Subliniind importanta uniformitatii i claritatii dreptului relativ la imunititile de
jurisdictie ale Statelor si ale bunurilor acestora, si evidentiind rolul pe care o Conventie 1-
ar avea in acest scop,

Ludnd nota de faptul ca incheierea unei conventii asupra imunitatilor de jurisdictie ale
Statelor si ale bunurilor acestora se bucurd de un larg sprijin,



Ludnd in considerare declaratia facutd de Presedintele Comitetului special la prezentarea
raportului Comitetului,

1. Exprimd profunda sa satisfactie pentru rezultatul la care a ajuns Comisia de drept
international si Comitetul Special asupra imunitatilor de jurisdictie ale Statelor si ale
bunurilor acestora in domeniul dreptului relativ la imunitétile de jurisdictie ale
Statelor si ale bunurilor acestora; "

2. Impartdseste concluzia generald la care Comitetul Special a ajuns, potrivit cireia
Conventia Natiunilor Unite asupra imunitdtilor de jurisdictie ale Statelor si ale
bunurilor acestora nu trebuie s acopere urmérirea in domeniul penal;

3. Adoptd Conventia Natiunilor Unite asupra imunitétilor de jurisdictie ale Statelor si ale
bunurilor acestora, care figureaza in anexa la prezenta rezolutie, si roaga Secretarul

general, in calitatea sa de depozitar, sd o deschidd spre semnare;

4. Invitd Statele sd devina parti la Conventie.

Anexa

Conventia Natiunilor Unite cu privire la imunitatile de jurisdictie ale Statelor si ale
bunurilor acestora

Statele Parti la prezenta Conventie,

Considerdnd ca imunititile de jurisdictie ¢1e Statelor si ale bunurilor acestora constituie
un principiu general acceptat in dreptul international cutumiar,

Avand in vedere principiile dreptului international consacrate de Carta ONU,

Convingi de faptul cd o conventie internationald asupra imunititilor de jurisdictie ale
Statelor si ale bunurilor acestora ar intiri preeminenta dreptului si securitétii juridice, in
special in interiorul raporturilor dintre State i persoanele fizice i juridice, si ar contribui
la codificarea si la dezvoltarea dreptului international i la armonizarea practicii in acest
domeniu,

Tindnd cont de evolutia practicii Statelor in ceea ce priveste imunitatile de jurisdictie ale
Statelor si ale bunurilor acestora,

Afirmadnd ca regulile de drept international cutumiar continud sd guverneze chestiunile
care nu au fost reglementate de dispozitiile prezentei Conventii,

Au convenit asupra a ceea ce urmeazd:



Parteal
Introducere

Articolul 1
Domeniul de aplicare a prezentei Conventii

Prezenta Conventie se aplicd imunitétii de jurisdictie a unui Stat i a bunurilor sale in fata
tribunalelor unui alt Stat.

Articolul 2
Folosirea termenilor

1. In scopul prezentei Conventii:

a) |
|

ii1)

Termenul ,,instantd” Inseamna orice organ al unui Stat, oricare ar fi denumirea sa,
abilitat sa exercite atributii judiciare; '

Termenul ,,Stat” desemneaza:

Statul si organele sale de guvernare;

Componentele unui Stat federal sau subdiviziunile politice ale Statului, care sunt
abilitate sd indeplineascd si indeplinesc efectiv acte in cadrul exercitarii autoritéatii
suverane a Statului;

Stabilimentele sau organismele Statului sau alte entititi, in masura in care sunt
abilitate sd indeplineascd si indeplinesc efectiv acte care presupun exercitiul
autoritatii suverane de stat;

Reprezentantii Statului cand acestia actioneaza sub acest titlu;

Expresia ,,tranzactie comerciald” desemneaza:

Orice contract sau tranzactie cu caracter comercial facute in scopul vanzirii de
bunuri sau furnizarii de servicii;

Orice contract de imprumut sau alta tranzactie de naturd financiara, inclusiv orice
obligatie de garantie sau de indemnizare care are legdturd cu un asemenea
imprumut sau tranzactie;

Orice alt contract sau tranzactie de naturd comerciald, industriald sau care priveste
prestarea de lucrdri sau servicii, cu exceptia contractelor indviduale de munca.
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2. Pentru a determina dacd un contract sau o tranzactie este o “tranzactie comerciald” in
sensul alinatului c) al paragrafului 1, trebuie sa se tind seama in primul rdnd de natura
contractului sau a tranzactiei, dar va trebui de asemenea sa se tind seama si de scopul siu,




daca partile la contract sau la tranzactie au convenit astfel, sau dacd, in practica Statului
forului, acest scop este de naturd sd determine caracterul non comercial al contractului
sau al tranzactiei.

3. Dispozitiile paragrafelor 1 si 2 privind sensul termenilor folositi in prezenta
Conventie nu afecteaza utilizarea acestora si nici sensul care le-ar putea fi atribuit de alte
instrumente internationale sau de dreptul intern al unui stat.

Articolul 3
Privilegii si imunitati neafectate de prezenta Conventie

1. Prezenta Conventie nu afecteazi privilegiile si imunitétile de care se bucura un Stat in
virtutea dreptului international in ceea ce priveste exercitarea functiilor:

a) | Misiunilor diplomatice, posturilor consulare, misiunilor speciale, misiunilor pe
\ langa organizatiile internationale sau delegatiilor lor in organele organizatiilor
internationale sau la conferintele internationale; si

b)  Persoanelor care au legétura cu acestea.

2. Prezenta Conventie nu afecteazad nici privilegiile i imunititile pe care dreptul
international le recunoaste ratione personae sefilor de Stat.

3. Prezenta Conventie nu afecteazi privilegiile si imunititile pe care dreptul
international le recunoaste unui Stat cu privire la aeronavele sau obiectele spatiale aflate
in proprietatea sau care sunt exploatate de respectivul Stat.

Articolul 4
Neretroactivitatea prezentei Conventii

Fard a prejudicia aplicarea oricdror reguli enuntate in prezenta Conventie la care
imunitatile de jurisdictie ale statelor si ale bunurilor acestora sunt supuse in virtutea
dreptului international, independent de prevederile prezentei Conventii, aceasta din urma
nu se aplica la nici o chestiune relativéd la imunititile de jurisdictie ale Statelor sau ale
bunurilor acestora, ridicatd intr-un proces & care a fost intentat contra unui Stat in fata
tribunalului altui Stat inainte de intrarea in vigoare a prezentei Conventii intre Statele
respective.

Parteaall a
Principii generale

Articolul 5
Imunitatea statelor

Un Stat beneficiazd, pentru el si bunurile sale, de imunitate de jurisdictie in fa'ta
tribunalelor unui alt Stat, sub rezerva dispozitiilor prezentei Conventii.




Articolul 6
Modalititi pentru a da efect imunititii Statelor

1. Un Stat da efect imunitatii Statelor prevazutd in articolul 5 atunci cand se abtine sd-si
exercite jurisdictia intr-un proces care se deruleaza in fata instantelor sale contra unui alt
Stat si cand, in acest scop, vegheazi ca instantele s stabileascd din oficiu ca imunitatea
acestui alt Stat, prevézuti la articolul 5, este respectata.

2. Un proces care are loc in fata instantelor unui Stat este considerat ca fiind intentat
contra unui alt Stat cand acesta: ‘

a) este citat ca parte la proces; sau
b) chiar daca nu este citat ca parte la proces, procesul vizeaza in fapt sa aduci
atingere bunurilor, drepturilor, intereselor sau activitatilor acestui alt Stat.

Articolul7
Consimtamantul expres pentru exercitarea jurisdictiei

1. Un Stat nu poate invoca imunitatea de jurisdictie intr-un proces care se deruleazi in
fata instantelor unui alt Stat intr-o materie sau intr-un caz dacé a consimtit in mod expres
la exercitarea jurisdictiei acestui tribunal cu privire la aceastd materie sau la acest caz :

a) printr-un acord international;
b) printr-un contract scris; sau
c) printr-o declaratie facutd in fata unui tribunal sau printr-o comunicare scrisa intr-

un proces determinat.

2. Acordul dat de un Stat pentru aplicareLa legii unui alt Stat nu se considerd a valora
consimtdmant la exercitarea jurisdictiei de cétre instantele acestui ultim Stat.

Articolul 8
Efectul participarii la un proces in fata unui tribunal

1. Niciun Stat nu poate invoca imunitatea de jurisdictie intr-o proces aflat pe rol in fata
instantelor unui alt Stat:
a) Daci a intentat el insusi acel proces; sau

b) Daca, pe fond, a intervenit la acel proces sau a participat in orice fel la el. Totusi,
daca Statul dovedeste tribunalului cé nu a luat cunostintd de faptele asupra carora
o cerere de acordare a imunitétii poate fi fondatd, dupd ce a participat la proces,
Statul poate invoca imunitatea pe baza acestor fapte, cu conditia de a o face fara
intarziere.

2. Nu se considerd ca un Stat a consimtit la exercitarea jurisdictiei instantelor unui alt
Stat daca intervine intr-o proceduré sau participa la aceasta avand drept unic scop:




a) Invocarea imunitétii; sau

b) Valorificarea unui drept sau a unui interes in privinta bunurilor in cauza in acel
proces.

3. Prezentarea reprezentantului unui Stat in fata tribunalului unui alt Stat ca martor nu se
considerd ca valordnd consimtdmént al primului Stat la exercitarea jurisdictiei acestui
tribunal.

4. Absenta reprezentdrii unui Stat intr-o procedurd in fata tribunalului unui alt Stat nu se
considerd a valora consimtdmant al primului Stat la exercitarea jurisdictiei acestui
tribunal.

Articolul 9
Cereri reconventionale

1. \Un Stat care initiazd un proces in fata instantelor unui alt Stat nu poate invoca
imunitatea de jurisdictie in fata acelei instante in ceea ce priveste o cerere
reconventionald care este fondatd pe acelasi raport de drept sau pe aceleasi.fapte ca
cererea principala.

2. Un Stat care intervine pentru a introduce o cerere intr-un proces care se deruleaza in
fata instantelor unui alt Stat nu poate invoca imunitatea de jurisdictie in fata acelei
instante in ceea ce priveste o cerere reconventionald care este fondata pe acelasi raport de
drept sau pe aceleasi fapte ca cererea introdusa de el.

3. Un Stat care introduce o cerere reconventionald intr-un proces intentat contra lui in
fata instantelor unui alt Stat nu poate invoca imunitatea de jurisdictie in fata acelui
tribunal in ceea ce priveste cererea principala.

Partea alll a
Situatii in care Statele nu pot invoca imunitatea

Articolul 10
Tranzactiile comerciale

1. Daci un Stat efectueazi cu o persoana fizica sau juridicd o tranzactie comerciala i
dacd, in virtutea regulilor aplicabile de drept international privat, contestatiile relative la
aceastd tranzactie comerciald sunt de competenta instantelor unui alt Stat, primul Stat nu
poate invoca imunitatea de jurisdictie in fata acestor instante intr-o procedurd care
decurge din aceasta tranzactie.

2. Paragraful 1 nu se aplica:

a) In cazul unei tranzactii comerciale intre State; sau




b) Daca partile la tranzactia comerciala au convenit altfel in mod expres.

3. Cand o intreprindere de Stat sau o alté entitate creatd de Stat, dotatd cu personalitate
juridica distinctd si care are capacitatea:

a) sd stea In justitie; si

b) sd dobandeascd, sd posede, sd detind, sa cedeze bunuri, inclusiv bunuri pe care
Statul a autorizat-o si le exploateze sau si le gereze,

este implicatd intr-un proces care are legiturd cu o tranzactie comerciald in care este
angajatd, imunitatea de jurisdictie de care beneficiaza Statul respectiv nu este afectata.

Articolul 11
Coptractele de munca

1. %u exceptia situatiei in care Statele respective nu decid altfel, un Stat nu poate sa
invoce imunitatea de jurisdictie in fata instantelor unui alt Stat, competent in speta, intr-o
procedura relationatd unui contract de muncé dintre Stat $i o persoand fizicd pentru o
activitate efectuatd sau care trebuie efectuat, in totalitate sau partial, pe teritoriul acestui
alt Stat.

2. Paragraful 1 nu se aplica:

a) dacd lucratorul a fost angajat pentru a exercita functii particulare in exercitarea
prerogativelor de putere publicd;

b) daca este:

i) diplomat, aga cum este definit in conventia de la Viena din 1961 asupra relatiilor
diplomatice;

ii) functionar consular, asa cum este definit in Conventia de la Viena din 1963 asupra

relatiilor consulare;

iii)  membru al personalului diplomatic al unei misiuni permanente pe ldngid o
organizatie internationald, sau al unei misiuni speciale, sau dacad este angajat
pentru a reprezenta un Stat intr-o conferint internationald, sau

iv)  daci este vorba despre orice altd persoand care beneficiazi de imunitate

diplomatica.

c) daca actiunea are ca obiect angajarea, reinnoirea angajdrii sau reintegrarea unui
candidat;

d) daci actiunea are ca obiect concedierea sau rezilierea contractului unui lucrétor si

daci, potrivit avizului sefului Statului, al Sefului Guvernului sau al Ministrului
Afacerilor Externe al Statului angajator, aceastd actiune riscd si interfereze cu
interesele Statului in materie de securitate;




e) daca angajaml este resortisant al statului angajator la momentul la care este
intentatd actiunea, cu exceptia cazului cind are rezidenta permanentd in Statul
forului; sau

f) dacd angajatul si Statul angajator au convenit altfel in scris, sub rezerva
consideratiilor de ordin public care confera tribunalelor Statului forului jurisdictie
exclusiva determinatd de obiectul actiunii.

Articolul 12
Prejudicii asupra persoanelor sau bunurilor

Cu exceptia situatiei in care Statele respective nu decid altfel, un Stat nu poate invoca
imunitatea de jurisdictie in fata instantelor unui alt Stat, competent in acea spetd, intr-o
procedurd care se raporteazd la o actiune in reparatie pecuniard in caz de deces sau de
vitdmare a integritatii fizice a unei persoane, sau in caz de prejudiciu sau de pierdere a
unui bun corporal, datorat unui act sau unei omisiuni imputabile Statului, dacéd acest act
sau omisiune s-au produs, in totalitatea sau in parte, pe teritoriul acestui alt Stat si dacd
autorul actului sau al omisiunii era prezent pe acel teritoriu la momentul actului sau al
omisiunii.

Articolul 13
Proprietatea, posesia si utilizarea bunurilor

Cu exceptia situatiei in care Statele respective nu decid altfel, un Stat nu poate invoca
imunitatea de jurisdictie in fata instantelor unui alt Stat, competent in acea spetd, intr-o
proceduri relativ la determinarea:

a) Unui drept sau a unui interes al \Statului asupra unui bun imobiliar situat pe
teritoriul Statului forului, posesiei sau utilizdrii bunului imobiliar de cétre Stat,
sau unei obligatii a Statului, care 1i incumba acestuia fie in calitatea de titular al
unui drept asupra bunului imobiliar, fie in calitate de posesor sau utilizator al
acestui bun;

b) Unui drept sau interes al Statului asupra unui bun mobiliar sau imobiliar nascut
dintr-o succesiune, donatie sau vacantd a mostenirii; sau

c) Unui drept sau interes al Statului legat de administrarea unor bunuri cum ar fi
bunurile aflate in custodie, bunurile care fac parte din patrimoniul unei persoane
aflate in faliment sau bunurile unei societéti in caz de dizolvare a acesteia.

Articolul 14
Proprietatea intelectuala si industriala

Cu exceptia situatiei in care Statele interesate nu decid altfel, un Stat nu poate invoca
imunitatea de jurisdictie in fata instantelor altui Stat, competent in acel caz, intr-o
procedura care se raporteaza la:




a) Determinarea oricdrui drept pe care Statul il are asupra unui brevet, desen sau
model industrial, denumire comerciald sau de afaceri, copyright sau asupra unui
drept de autor sau orice altd formé de proprietate intelectuald sau industriald care
beneficiazd de o masurd de protectie juridicd, chiar provizorie, din partea Statului

forului; sau

b) Alegatii privind nerespectarea de catre un Stat, pe teritoriul Statului forului, a unui
drept de natura celor vizate la alineatul a) apartindnd unui tert si protejat de Statul
forului.

Articolul 15

Participarea la societiti sau alte organisme colective

1. Nici un Stat nu poate invoca imunitatea de jurisdictie in fata instantelor unui alt Stat,
competent in acel caz, intr-un proces relativ la participarea sa intr-o companie sau intr-un
alt prganism colectiv, dotat sau nu cu personalitate juridic, in privinta raporturilor dintre
Stat si grupul respectiv sau alti asociati, daca societatea sau grupul:

a) , Aresialti membriin afara Statelor sau organizatiilor internationale; si

b) Sunt constituite dupd legea Statului forului sau isi au sediul sau locul principal de
activitate in acest Stat.

2. Un stat poate, totusi, sd invoce imunitatea de jurisdictie Intr-un astfel de proces daci
Statele interesate au decis astfel, dacd partile la diferend au convenit astfel printr-un acord
scris sau dacda instrumentul care stabileste sau prevede functionarea societatii sau
grupului vizat contine dispozitii in acest sens.

Articolul 16
Navele aflate in proprietatea sau in exploatarea unui Stat

1. Cu exceptia situatiei in care Statele interesate nu decid altfel, un Stat care detine in
proprietate sau exploatare o navd nu poate invoca imunitatea de jurisdictie in fata
tribunalului unui alt Stat, competent in acel caz, intr-o procedura relativa la exploatarea
acelei nave dacd, la momentul producerii faptului care a dat nastere actiunii, nava era
utilizati in alte scopuri decét cele guvernamentale non-comerciale.

2. Paragraful 1 nu se aplicd navelor de razboi, navelor auxiliare, sau altor nave detinute
sau prin care opereazi un Stat §i care sunt, pentru moment, folosite in mod exclusiv doar
pentru scopuri guvernamentale non-comerciale.

3. Cu exceptia situatiei in care Statele interesate nu decid altfel, un Stat nu poate invoca
imunitatea de jurisdictie in fata instantelor unui alt Stat, competent in acel caz, intr-o
procedurd relativa la transportul unei incércituri la bordul unei nave al carei proprietar
sau exploatant este Statul dacd, la momentul producerii faptului care a dat nagtere
actiunii, nava era utilizatd pentru alte scopuri decat cele guvernamentale non- comerciale.




4. Paragraful 3 nu se aplicd Incércdturilor transportate la bordul navelor vizate la
paragraful 2, ca si oricdrei alte Incarcaturi al carei proprietar este Statul, si care este
folosita sau destinata a fi folositd exclusiv pentru scopuri guvernamentale non-
comerciale.

5. Statele pot invoca toate mijloacele de apéarare, prescriptie, limitare a responsabilitatii
care pot fi invocate de reprezentantii navelor si cargourilor private sau de catre
proprietarii lor.

6. Dacd intr-un proces este pus sub semnul indoielii caracterul neguvernamental si
necomercial al navei aflate in proprietatea sau sub operarea unui Stat sau al unei
incarcaturi aflate in proprietatea unui Stat, prezentarea cétre instantd a unui certificat
semnat de un reprezentant diplomatic sau de cétre o altd autoritate competents a acestui
Stat va constitui mijloc de probd 1in ceea ce priveste caracterul acestei nave sau
inc‘ircéturi.

Articolul 17
Efectul unui acord de arbitraj

Daca un Stat incheie in scris un acord cu o persoand fizica sau juridica strdina pentru a
supune procedurii de arbitraj contestatii relative la o tranzactie comerciald, acest Stat nu
poate invoca imunitatea de jurisdictie in fata tribunalului unui alt Stat, competent in
spetd, intr-o proceduré relativa la:

a) Validitatea, interpretarea sau aplicarea acordului de arbitraj;
b) Procedura de arbitraj; sau
c) Confirmarea sau anularea sentintei arbitrale,

cu exceptia cazului In care prin acordul de arbitraj se prevede altfel.
PARTEA IV

Imunitatea Statelor fatd de masurile asiguratorii relationate unui proces in fata
unui tribunal

Articolul 18
Imunitatea Statului fatd de masuri asiguratorii anterioare judecatii

Nicio mésurd asiguratorie, cum ar fi confiscarea, retinerea/poprirea, executarea nu poate
fi luatd anterior judecdtii impotriva bunurilor unui Stat relativ la o procedurd in fata
tribunalului unui alt Stat decat daca si in méasura in care:

a) Statul a consimtit expres la aplicarea masurilor sus-mentionate:

1) Printr-un acord international;
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11) Printr-o conventie de arbitraj sau printr-un contract scris; sau
iii) Printr-o declaratie in fata tribunalului sau printr-o comunicare scrisa emise dupa
aparitia diferendului intre pérti; sau

b) Statul a rezervat sau a afectat bunuri pentru satisfacerea creantei asupra careia
poarta procesul.

Articolul 19
Imunitatea statului fatd de misuri asiguratorii ulterioare judecitii

Nicio masura asiguratorie, cum ar fi confiscarea, retinerea/poprirea, executarea, nu poate
fi luatd ulterior judecidtii Impotriva bunurilor unui Stat in legdturd cu o procedura
intentatd in fata tribunalului unui alt Stat, decat daca si in mésura in care:

a) Statul si-a exprimat expres consimtdmantul la luarea unor astfel de masuri dupa
cum urmeaza:

1) printr-un acord international;

1) printr-un acord de arbitraj sau contract scris ;sau

iii)  printr-o declaratie in fata tribunalului sau printr-o comunicare scrisd ulterior
aparitiei unui diferend intre parti; sau

b) Statul a rezervat/afectat bunuri pentru satisfacerea cererii care constituie obiectul
acestei proceduri; sau

c) A fost stabilit cd bunurile sunt utilizate/destinate a fi utilizate de catre Stat in alte
scopuri decét cele guvernamentale non-comerciale si sunt situate pe teritoriul
Statului forului, cu conditia ca misurile de constrangere ulterioare judecitii si nu
se refere decat la bunurile care au legétura cu entitdtile impotriva carora a fost
intentat procesul.

Articolul 20
Efectul consimtimaintului la exercitarea jurisdictiei asupra consimtiméintului la
adoptarea masurilor asiguratorii

In cazul in care consimtdmantul la adoptarea masurilor asiguratorii este cerut in aplicarea
articolelor 18 si 19, consimtamantul la exercitarea jurisdictiei in virtutea articolului 7 nu
implica existenta consimtamantului la adoptarea mésurilor asiguratorii.

Articolul 21
Categorii specifice de bunuri

1. Urmatoarele categorii de bunuri ale Statului nu sunt considerate a fi bunuri utilizate

sau destinate a fi utilizate de Stat in alte scopuri decat cele de serviciu public non -
comercial in sensul dispozitiilor alineatului c¢) al articolului 19:
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a) Bunurile, inclusiv conturile bancare, folosite sau care sunt destinate a fi folosite in
exercitarea functiilor misiunii diplomatice a Statului sau ale oficiilor consulare,
misiunilor speciale, misiunilor la organizatiile internationale sau ale delegatiilor la
organizatiile internationale sau la conferintele internationale;

b) Bunurile cu caracter militar sau bunurile utilizate sau care se intentioneazi a fi
utilizate in exercitiul functiilor militare;

c) Bunurile bancii centrale sau ale unei autorititi monetare a Statului;

d) Bunurile care fac parte din patrimoniul cultural al Statului sau al arhivelor sale si
care nu sunt puse in vanzare si nici destinate punerii in vanzare;

e) Bunurilor care fac parte dintr-o expozitie de obiecte de interes stiintific, cultural

. sau istoric §i care nu sunt puse in vanzare si nici destinate punerii in vanzare.

2. .[Paragraful 1 nu prejudiciaza articolele 18 si 19, subparagrafele a) si b).

PARTEA V
Dispozitii diverse

Articolul 22
Notificarea cererii introductive de instanti

1. Cererea introductivd de instantd sau orice alt act prin care se initiazi un proces
impotriva unui Stat se va efectua:

a) In conformitate cu orice conventie internationald aplicabila care obliga Statul
forului si Statul interesat; sau

b) Conform oricéarui aranjament particular in materie de notificare intervenit intre cel
care face cererea si Statul interesat, daca legea Statului forului nu se opune; sau

c) In absenta unei asemenea conventii sau a unui asemenea aranjament particular:

1) printr-o comunicare adresatd pe cale diplomatica Ministerului Afacerilor Externe
al Statului interesat; sau

i1) prin orice alt mijloc acceptat de Statul interesat, daca legea Statului forului nu o
interzice.

2. Notificarea cererii introductive de instantd la care se refera alineatul c¢) i) al
paragrafului 1 se considerd efectuatd la primirea documentelor de citre Ministerul
Afacerilor Externe.

3. Aceste documente vor fi insotite, dacé este cazul, de o traducere in limba oficiali sau
intr-una din limbile oficiale ale Statului vizat.
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4. Orice Stat care compare pe fond intr-o procedurd intentatd contra lui nu poate apoi sa
sustind cd notificarea cererii introductive de instantd a fost facutd cu nerespectarea
dispozitiilor paragrafelor 1 si 3.

Articolul 23
Pronuntarea deciziei in lipsa

1. Pentru ca o decizie in lipsad sd poatd fi pronuntatd impotriva unui Stat tribunalul
trebuie s se asigure: :

a) De respectarea conditiilor prevazute la paragrafele 1 si 3 ale articolului 22;

b) De trecerea unei perioade de cel putin 4 luni de la data la care cererea introductiva
de instantd sau alt document care instituie aceastd procedura a fost efectuatii sau
se presupune cid a fost efectuatd conform dispozitiilor paragrafelor 1 si 2 ale

\ articolului22; si

c) . Cdprezenta Conventie nu-i interzice acelui tribunal sa-si exercite jurisdictia.

2. O copie de pe decizia pronuntatd in lipsd, insotita, daci este cazul, de o traducere in
limba sau intr-una din limbile oficiale ale Statului respectiv, va fi transmisa Statului si va
fi comunicata acestuia printr-unul din mijloacele mentionate la paragraful 1 al articolului
22 si in conformitate cu dispozitiile acestui paragraf.

3. Termenul pentru a inainta un recurs de anulare a unei decizii pronuntate in absenti nu
va putea fi mai mic de 4 luni §i va Incepe sd curgd de la data la care Statul respectiv a
primit sau se presupune ca a primit copia de pe decizie.

Articolul 24
Privilegii si imunititi in timpul derularii procesului

1. Orice omisiune sau refuz din partea unui Stat de a se conforma deciziei unui tribunal
al unui alt Stat care 1i impune si indeplineasca sau s se abtina de la a indeplini un act
determinat, de a prezenta un document sau de a divulga orice altd informatie in scopul
unui proces, nu antreneaza alte consecinte in afara celor care pot rezulta, cu privire la
fondul problemei, din acest comportament. Existenta acestei omisiuni sau a unui
asemenea refuz nu va putea motiva aplicarea nici unei amenzi sau alte pedepse asupra
Statului.

2. Nici un Stat nu este tinut s3 depund o cautiune si nici sa constituie un depozit, sub
orice denumire ar f1 acesta, pentru a garanta plata taxelor si a cheltuielilor ocazionate de
un proces la care este parte in fata tribunalului unui alt Stat.

- 13



PARTEA a Vi a
Clauze finale

Articolul 25
Anexa

Anexa la prezenta Conventie face parte integranti din Conventie.

Articolul 26
Alte acorduri internationale

Dispozitiile prezentei Conventii nu aduc atingere drepturilor si obligatiilor pe care Statele
Parti le pot avea in virtutea acordurilor internationale in vigoare si la care sunt pérti, in
privinta problematicilor care fac obiectul Conventiei.

Articolul 27
Solutionarea diferendelor

1. Statele Parti se angajeazd sa solutioneze diferendele privind interpretarea sau
aplicarea prezentei Conventii pe calea negocierilor.

2. Orice diferend intre doud sau mai multe State Parti privind interpretarea sau aplicarea
prezentei Conventii, care nu poate fi solutionat pe cale de negociere intr-un interval de 6
luni va fi, la cererea oricdruia dintre Statele Parti, supus procedurii de arbitraj. Daca, intr-
o perioada de 6 luni incepand de la data cererii de arbitraj Statele Parti nu se pot intelege
asupra organizarii procedurii de arbitraj, oricare dintre ele poate prezenta diferendul in
fata Curtii Internationale de Justitie adreséTd o cerere acesteia in conformitate cu regulile
previzute in Statutul Curtii. !

3. Fiecare Stat Parte poate, la momentul semnarii, al ratificarii, acceptarii sau aprobarii
prezentei Conventii sau al aderdrii la aceasta, si declare cd nu se considerd legat de
dispozitiile paragraful 2. Celelalte State Parti nu sunt legate de dispozitiile paragrafului 2
in relatia cu un Stat Parte care a facut o asemenea declaratie.

4. Oricare Stat Parte care a ficut o declaratie in virtutea paragrafului 3 poate si si-o
retraga in orice moment adresand o notificare in acest sens Secretarului General al ONU.

Articolul 28
Semnarea

Prezenta Conventie va fi deschisad spre semnare de cétre toate Statele pana la 17 ianuarie
2007 la sediul ONU din New York.
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Articolul 29
Ratificarea, acceptarea, aprobarea si aderarea

1. Prezenta Conventie va fi supusé ratificérii, acceptérii sau aprobarii de cétre statele
semnatare.

2. Prezenta Conventie va fi deschisé spre aderare oricarui Stat.

3. Instrumentele de ratificare, acceptare, aprobare sau aderare vor fi depuse pe langa
Secretarul general al ONU. :

Articolul 30
Intrarea in vigoare

1. Prezenta Conventie va intra in vigoare in cea de a 30-a zi de la data depunerii pe
langa Secretarul general al ONU a celui de al 30-lea instrument de ratificare, acceptare,
aprobare sau aderare.

2. Pentru fiecare Stat care va ratifica, accepta, aproba prezenta Conventie sau va adera la
aceasta dupd depunerea celui de al 30-lea instrument de ratificare, acceptare, aprobare sau
aderare, Conventia va intra In vigoare in cea de a 30 a zi care urmeaza datei depunerii
instrumentului pertinent de citre acest Stat.

Articolul 31
Denuntarea

1. Orice Stat Parte poate denunta prezentT Conventie printr-o notificare scrisd adresata
Secretarului general al ONU. !

2. Denuntarea produce efecte la un an de la data primirii notificérii de catre Secretarul
general al ONU. Totusi, prezenta Conventie va continua sé se aplice in orice chestiune
relativd la imunitatile de jurisdictie ale Statelor sau in ceea ce priveste bunurile lor,
ridicata intr-un proces care a fost intentat contra unui Stat in fata unui tribunal al altui
Stat, inainte de data la care denuntarea produce efect fata de oricare din Statele
respective.

3. Denuntarea nu va aduce atingere in nici un fel obligatiei pe care o are fiecare Stat
Parte de a indeplini orice obligatie prevazuta in prezenta Conventie, care i-ar fi revenit in

virtutea dreptului international, independent de prevederile prezentei Conventii.

Articolul 32
Depozitarul si notificiri

1. Secretarul general al ONU este depozitarul prezentei Conventii.
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2. In calitatea sa de depozitar al prezentei Conventii, Secretarul general al ONU notifica
tuturor Statelor:

a) Orice semnare a prezentei Conventii §i orice depunere a unui instrument de
ratificare, de acceptare, aprobare sau aderare sau al unei notificari de denuntare,
potrivit prevederilor articolelor 29 si 31;

b) Data intrarii in vigoare a prezentei Conventii, conform art. 30;

c) Orice alt act si orice altd notificare sau comunicare care are legéturd cu prezenta
Conventie.

Articolul 33

Texte autentice

Textele in limbile engleza, araba, chinezd, spaniold, franceza i rusd ale prezentei
Conventii sunt egal autentice.

Drept pentru care subsemnatii, care au fost autorizati de guvernele lor, au semnat
prezenta Conventie care este deschisd spre semnare la sediul ONU din New York
incepand din 17 ianuarie 2005.

Anexa la Conventie

Interpretiri convenite in ceea ce priveste sensul anumitor dispozitii ale Conventiei

Prezenta anexa are ca scop stabilirea sensului anumitor dispozitii care nu au fost clar
definite in textul Conventiei.

In privinta articolului 10

Termenul “imunitate” folosit la articolul 10 trebuie sa fie inteles in contextul general al
prezentei Conventii.

Paragraful 3 al articolului 10 nu prejudeca chestiunea ,reveldrii identitatii unei persoane
juridice”, chestiunile referitoare la situatia in care o entitate a Statului a ascuns in mod
deliberat situatia sa financiard sau si-a redus activele pentru a evita satisfacerea unei
pretentii sau orice alte situatii asemanatoare acesteia.

In privinta articolului 11
Referirea la “interese in materie de securitate” ale Statului angajator, cuprinsi in

articolul 11, paragraful 2 d) vizeaza in principal chestiunile de securitate nationala si de
securitate a misiunilor diplomatice si oficiilor consulare.




Conform prevederilor articolului 41 al Conventiei de la Viena asupra relatiilor
diplomatice din 1961 si ale articolului 55 al Conventiei de la Viena asupra relatiilor
consulare din 1963, toate persoanele vizate in aceste articole au datoria de a respecta
legile si reglementdrile Statului de rezidentd, inclusiv in ceea ce priveste legislatia
muncii. De asemenea, conform prevederilor articolului 38 al Conventiei de la Viena
asupra relatiilor diplomatice din 1961 si ale articolului 71 al Conventiei de la Viena
asupra relatiilor consulare din 1963, Statul acreditar trebuie si-si exercite jurisdictia
asupra acestor persoane in asa fel incit s nu obstructioneze de o manierd excesiva
indeplinirea functiilor misiunii sau pe cele ale oficiului consular.

In privinta articolelor 13 si 14

Termenul “determinare” este folosit pentru a se referi nu numai la stabilirea sau
verificarea existentei drepturilor protejate, ci si la evaluarea sau aprecierea substantei,
inclusiv a continutului, scopului si intinderii acestor drepturi.

in privinta articolului 17
Expresia “franzactii comerciale” include investitiile.
in privinta articolului 19

Termenul “entitate” folosit la alineatul c) vizeazd Statul ca persoand juridica
independentd dar include si unitdtile constitutive ale unui Stat federal, subdiviziunile
statului, un organism sau o institutie de stat sau orice alta entitate, dotatd cu personalitate
juridicd independenta.

Expresia “bunurile care au legdturd cu erltitatea” utilizata la alineatul c) are un sens mai
larg decat doar proprietatea sau posesia.

Articolul 19 nu prejudecd chestiunea ,reveldrii identitdtii unei persoane juridice”,
chestiunile referitoare la situatia in care o entitate a Statului a ascuns in mod deliberat
situatia sa financiara sau si-a redus activele pentru a evita satisfacerea unei pretentii sau
orice alte situatii aseméndtoare acesteia.

Conform cu priginalul

>

Cosmin DINESCU,
Director general pentru afaceri juridice
Ministerul Afacerilor Externe
2 august 2006
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United Nations Convention on Jurisdictional Immunities of States
and Their Property

The General Assembly,

Bearing in mind Article 13, paragraph 1 (a), of the Charter of the United
Nations, ‘

Recalling its resolution 32/151 of 19 December 1977, in which it
recommended that the International Law Commission take up the study of the law
of jurisdictional immunities of States and their property with a view to its
progressive development and codification, and its subsequent resolutions 46/55 of
9 December 1991, 49/61 of 9 December 1994, 52/151 of 15 December 1997, 54/101
of 9 December 1999, 55/150 of 12 December 2000, 56/78 of 12 December 2001,
57/16 of 19 November 2002 and 58/74 of 9 December 2003,

Recalling also that the International Law Commission submitted a final set of

draft articles, with commentaries, on the law of jurisdictional immunities of States
and their property in chapter II of its report on the work of its forty-third session,!

Recalling further the reports of the open-ended Working Group of the Sixth
Committee,2 as well as the report of the Working Group on Jurisdictional
Immunities of States and Their Property of the International Law Commission,3
submitted in accordance with General Assembly resolution 53/98 of 8 December
1998,

Recalling that, in its resolution §5/150, it decided to establish the Ad Hoc
Committee on Jurisdictional Immunities of States and Their Property, open also to
participation by States members of. the specialized agencies, to further the work
done, consolidate areas of agreement and resolve outstanding issues with a view to
elaborating a generally acceptable instrument based on the draft articles on
jurisdictional immunities of States and their property adopted by the International
Law Commission and also on the discussions of the open-ended Working Group of
the Sixth Committee,

Having considered the report of the Ad Hoc Committee on Jurisdictional
Immunities of States and Their Property,*

Stressing the importance of uniformity and clarity in the law of jurisdictional
immunities of States and their property, and emphasizing the role of a convention in
this regard,

! Official Records of the General Assembly, Forty-sixth Session, Supplement No. 10 (A/46/10).

2 A/C.6/54/L.12 and A/C.6/55/L.12.

3 Official Records of the General Assembly, Fifty-fourth Sessioﬁ, Supplement No. 10 and corrigenda
(A/54/10 and Corr.1 and 2), annex.

4 Ibid., Fifty-ninth Session, Supplement No. 22 (A/59/22).
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Noting the broad support for the conclusion of a convention on jurisdictional
immunities of States and their property,

Taking into account the statement of the Chairman of the Ad Hoc Committee
introducing the report of the Ad Hoc Commiittee,>

1.  Expresses its deep appreciation to the International Law Commission and
the Ad Hoc Committee on Jurisdictional Immunities of States and Their Property for
their valuable work on the law of jurisdictional immunities of States and their
property; .

2.  Agrees with the general understanding reached in the Ad Hoc Committee
that the United Nations Convention on Jurisdictional Immunities of States and Their
Property does not cover criminal proceedings;

3.  Adopts the United Nations Convention on Jurisdictional Immunities of
States and Their Property, which is contained in the annex to the present resolution,
and requests the Secretary-General as depositary to open it for signature;

4.  Invites States to become parties to the Convention.
Annex
United Nations Convention on Jurisdictional Immunities of States and
Their Property

The States Parties to the present Convention,

Considering that the jurisdictional immunities of States and their property are
generally accepted as a principle of customary international law,

Having in mind the principles of international law embodied in the Charter of
the United Nations,

Believing that an international convention on the jurisdictional immunities of
States and their property would enhance the rule of law and legal certainty,
particularly in dealings of States with natural or juridical persons, and would
contribute to the codification and development of international law and the
harmonization of practice in this area,

Taking into account developments in State practice with regard to the
jurisdictional immunities of States and their property,

Affirming that the rules of customary international law continue to govern
matters not regulated by the provisions of the present Convention,

Have agreed as follows:

5 Ibid., Fifty-ninth Session, Sixth Committee, 13th meeting (A/C.6/59/SR.13), and corrigendum.
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Part1
Introduction

Article 1
Scope of the present Convention
The present Convention applies to the immunity of a State and its property
from the jurisdiction of the courts of another State.
Article 2
Use of terms
1. For the purposes of the present Convention:

(a) “court” means any organ of a State, however named, entitled to exercise
judicial functions;

(b) “State” means:
(i) the State and its various organs of government;

(ii) constituent units of a federal State or political subdivisions of the State,

which are entitled to perform acts in the exercise of sovereign authority, and -

are acting in that capacity;

(iii) agencies or instrumentalities of the State or other entities, to the extent
that they are entitled to perform and are actually performing acts in the
exercise of sovereign authority of the State;

(iv) representatives of the State acting in that capacity;
(c) “commercial transaction” means:

(i) any commercial contract or transaction for the sale of goods or supply of
services;

(ii) any contract for a loan or ‘other transaction of a financial nature,
including any obligation of guarantee or of indemnity in respect of any such
loan or transaction;

(iii) any other contract or transaction of a commercial, industrial, trading or
professional nature, but not including a contract of employment of persons.

2.  In determining whether a contract or transaction is a “commercial transaction”
under paragraph 1 (c), reference should be made primarily to the nature of the
contract or transaction, but its purpose should also be taken into account if the
parties to the contract or transaction have so agreed, or if, in the practice of the State
of the forum, that purpose is relevant to determining the non-commercial character
of the contract or transaction.

3. The provisions of paragraphs 1 and 2 regarding the use of terms in the present
Convention are without prejudice to the use of those terms or to the meanings which
may be given to them in other international instruments or in the internal law of any
State.
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Article 3
Privileges and immunities not affected by the present Convention

1. The present Convention is without prejudice to the privileges and immunities
enjoyed by a State under international law in relation to the exercise of the functions
of:

(a) its diplomatic missions, consular posts, special missions, missions to
international organizations or delegations to organs of international organizations or
to international conferences; and

(b) persons connected with them.

2. The present Convention is without prejudice to privileges and immunities
accorded under international law to heads of State ratione personae.

3. The present Convention is without prejudice to the immunities enjoyed by a
State under international law with respect to aircraft or space objects owned or
operated by a State.

Article 4
Non-retroactivity of the present Convention

Without prejudice to the application of any rules set forth in the present

Convention to which jurisdictional immunities of States and their property are
subject under international law independently of the present Convention, the present
Convention shall not apply to any question of jurisdictional immunities of States or
their property arising in a proceeding instituted against a State before a court of
another State prior to the entry into force of the present Convention for the States
concerned.

Part II
General principles

Article 5
State immunity

A State enjoys immunity, in respect of itself and its property, from the
jurisdiction of the courts of another State subject to the provisions of the present
Convention.

Article 6
Modalities for giving effect to State immunity

1. A State shall give effect to State immunity under article 5 by refraining from
exercising jurisdiction in a proceeding before its courts against another State and to
that end shall ensure that its courts determine on their own initiative that the
immunity of that other State under article 5 is respected.

2. A proceeding before a court of a State shall be considered to have been
instituted against another State if that other State:

(a) is named as a party to that proceeding; or
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(b) is not named as a party to the proceeding but the proceeding in effect
seeks to affect the property, rights, interests or activities of that other State.

Article 7
Express consent to exercise of jurisdiction

1. A State cannot invoke immunity from jurisdiction in a proceeding before a
court of another State with regard to a matter or case if it-has expressly consented to
the exercise of jurisdiction by the court with regard to the matter or case:

(a) by international agreement;
(b) in a written contract; or

(c) by a declaration before the court or by a written communication in a
specific proceeding.

2. Agreement by a State for the application of the law of another State shall not
be interpreted as consent to the exercise of jurisdiction by the courts of that other
State.

Article 8
Effect of participation in a proceeding before a court

1. A State cannot invoke immunity from jurisdiction in a proceeding before a
court of another State if it has:

(a) itself instituted the proceeding; or

(b) intervened in the proceeding or taken any other step relating to the
merits. However, if the State satisfies the court that it could not have acquired
knowledge of facts on which a claim to immunity can be based until after it took
such a step, it can claim immunity based on those facts, provided it does so at the
earliest possible moment.

2. A State shall not be considered to have consented to the exercise of
jurisdiction by a court of another State if it intervenes in a proceeding or takes any
other step for the sole purpose of:

(a) invoking immunity; or
(b) asserting a right or interest in property at issue in the proceeding.

3.  The appearance of a representative of a State before a court of another State as
a witness shall not be interpreted as consent by the former State to the exercise of
jurisdiction by the court.

4. Failure on the part of a State to enter an appearance in a proceeding before a
court of another State shall not be interpreted as consent by the former State to the
exercise of jurisdiction by the court.
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Article 9
Counterclaims

1. A State instituting a proceeding before a court of another State cannot invoke
immunity from the jurisdiction of the court in respect of any counterclaim arising
out of the same legal relationship or facts as the principal claim.

2. A State intervening to present a claim in a proceeding before a court of another
State cannot invoke immunity from the jurisdiction of the court in respect of any
counterclaim arising out of the same legal relationship or facts as the claim
presented by the State.

3. A State making a counterclaim in a proceeding instituted against it before a
court of another State cannot invoke immunity from the jurisdiction of the court in
respect of the principal claim.

Part II1
Proceedings in which State immunity cannot be invoked

Article 10
Commercial transactions

1. If a State engages in a commercial transaction with a foreign natural or
juridical person and, by virtue of the applicable rules of private international law,
differences relating to the commercial transaction fall within the jurisdiction of a
court of another State, the State cannot invoke immunity from that jurisdiction in a
proceeding arising out of that commercial transaction.

2.  Paragraph 1 does not apply:

(a) in the case of a commercial transaction between States; or

(b) if the parties to the comrTercial transaction have expressly agreed
otherwise. ‘

3.  Where a State enterprise or other entity established by a State which has an
independent legal personality and is capable of:

(a) suing or being sued; and

(b) acquiring, owning or possessing and disposing of property, including
property which that State has authorized it to operate or manage,

is involved in a proceeding which relates to a commercial transaction in which that
entity is engaged, the immunity from jurisdiction enjoyed by that State shall not be
affected.

Article 11
Contracts of employment

1.  Unless otherwise agreed between the States concerned, a State cannot invoke
immunity from jurisdiction before a court of another State which is otherwise
competent in a proceeding which relates to a contract of employment between the
State and an individual for work performed or to be performed, in whole or in part,
in the territory of that other State.
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2.  Paragraph 1 does not apply if:

(a) the employee has been recruited to perform particular functions in the
exercise of governmental authority;

(b) the employee is:

(i) a diplomatic agent, as defined in the Vienna Convention on Diplomatic
Relations of 1961;

(ii) a consular officer, as defined in the Vienna Convention on Consular
Relations of 1963;

(iii) a member of the diplomatic staff of a permanent mission to an
international organization or of a special mission, or is recruited to represent a
State at an international conference; or

(iv) any other person enjoying diplomatic immunity;

(c) the subject-matter of the proceeding is the recruitment, renewal of
employment or reinstatement of an individual;

(d) the subject-matter of the proceeding is the dismissal or termination of

employment of an individual and, as determined by the head of State, the head of,

Government or the Minister for Foreign Affairs of the employer State, such a
proceeding would interfere with the security interests of that State;

(e) the employee is a national of the employer State at the time when the
proceeding is instituted, unless this person has the permanent residence in the State
of the forum; or

(f) the employer State and the employee have otherwise agreed in writing,
subject to any considerations of public policy conferring on the courts of the State
of the forum exclusive jurisdiction by reason of the subject-matter of the
proceeding.

Article 12
Personal injuries and damage to property

Unless otherwise agreed between the States concerned, a State cannot invoke
immunity from jurisdiction before a court of another State which is otherwise
competent in a proceeding which relates to pecuniary compensation for death or
injury to the person, or damage to or loss of tangible property, caused by an act or
omission which is alleged to be attributable to the State, if the act or omission
occurred in whole or in part in the territory of that other State and if the author of
the act or omission was present in that territory at the time of the act or omission.

Article 13
Ownership, possession and use of property

Unless otherwise agreed between the States concerned, a State cannot invoke
immunity from jurisdiction before a court of another State which is otherwise
competent in a proceeding which relates to the determination of:

(a) any right or interest of the State in, or its possession or use of, or any
obligation of the State arising out of its interest in, or its possession or use of,
immovable property situated in the State of the forum;
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(b) any right or interest of the State in movable or immovable property
arising by way of succession, gift or bona vacantia; or

(c) any right or interest of the State in the administration of property, such as
trust property, the estate of a bankrupt or the property of a ccmpany in the event of
its winding up.

Article 14
Intellectual and industrial property

Unless otherwise agreed between the States concerned, a State cannot invoke
immunity from jurisdiction before a court of another State which is otherwise
competent in a proceeding which relates to:

(a) the determination of any right of the State in a patent, industrial design,
trade name or business name, trademark, copyright or any other form of intellectual
or industrial property which enjoys a measure of legal protection, even if
provisional, in the State of the forum; or

(b) an alleged infringement by the State, in the territory of the State of the
forum, of a right of the nature mentioned in subparagraph (a) which belongs to a
third person and is protected in the State of the forum.

Article 15
Participation in companies or other collective bodies

1. A State cannot invoke immunity from jurisdiction before a court of another
State which is otherwise competent in a proceeding which relates to its participation
in a company or other collective body, whether incorporated or unincorporated,
being a proceeding concerning the relationship between the State and the body or
the other participants therein, provided that the body:

(a) has participants other than States or international organizations; and

(b) is incorporated or constituted under the law of the State of the forum or
has its seat or principal place of business in that State.

2. A State can, however, invoke immunity from jurisdiction in such a proceeding
if the States concerned have so agreed or if the parties to the dispute have so
provided by an agreement in writing or if the instrument establishing or regulating
the body in question contains provisions to that effect.

Article 16
Ships owned or operated by a State

1.  Unless otherwise agreed between the States concerned, a State which owns or
operates a ship cannot invoke immunity from jurisdiction before a court of another
State which is otherwise competent in a proceeding which relates to the operation of
that ship if, at the time the cause of action arose, the ship was used for other than
government non-commercial purposes.

2. Paragraph 1 does not apply to warships, or naval auxiliaries, nor does it apply
to other vessels owned or operated by a State and used, for the time being, only on
government non-commercial service.
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3. Unless otherwise agreed between the States concerned, a State cannot invoke
immunity from jurisdiction before a court of another State which is otherwise
competent in a proceeding which relates to the carriage of cargo on board a ship
owned or operated by that State if, at the time the cause of action arose, the ship was
used for other than government non-commercial purposes.

4.  Paragraph 3 does not apply to any cargo carried on board.the ships referred to
in paragraph 2, nor does it apply to any cargo owned by a State and used or intended
for use exclusively for government non-commercial purposes.

5. States may plead all measures of defence, prescription and limitation of
liability which are available to private ships and cargoes and their owners.

6. Ifin a proceeding there arises a question relating to the government and non-
commercial character of a ship owned or operated by a State or cargo owned by a
State, a certificate signed by a diplomatic representative or other competent
authority of that State and communicated to the court shall serve as evidence of the
character of that ship or cargo.

Article 17
Effect of an arbitration agreement

If a State enters into an agreement in writing with a foreign natural or juridical-

person to submit to arbitration differences relating to a commercial transaction, that
State cannot invoke immunity from jurisdiction before a court of another State
which is otherwise competent in a proceeding which relates to:

(a) the validity, interpretation or application of the arbitration agreement;
(b) the arbitration procedure; or
(c) the confirmation or the setting aside of the award,

unless the arbitration agreement otherwise provides.

Part IV
State immunity from measures of constraint in connection with
proceedings before a court

Article 18
State immunity from pre-judgment measures of constraint

No pre-judgment measures of constraint, such as attachment or arrest, against
property of a State may be taken in connection with a proceeding before a court of
another State unless and except to the extent that:

(a) the State has expressly consented to the taking of such measures as
indicated:

(i) by international agreement;
(ii) by an arbitration agreement or in a written contract; or

(iii) by a declaration before the court or by a written communication after a
dispute between the parties has arisen; or
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(b) the State has allocated or earmarked property for the satisfaction of the
claim which is the object of that proceeding.

Article 19
State immunity from post-judgment measures of constraint

No post-judgment measures of constraint, such as attachment, arrest or
execution, against property of a State may be taken in connection with a proceeding
before a court of another State unless and except to the extent that:

(a) the State has expressly consented to the taking of such measures as
indicated:

(i) by international agreement;
(ii) by an arbitration agreement or in a written contract; or

(iii) by a declaration before the court or by a written communication after a
dispute between the parties has arisen; or

(b) the State has allocated or earmarked property for the satisfaction of the
claim which is the object of that proceeding; or

(c) it has been established that the property is specifically in use or intended
for use by the State for other than government non-commercial purposes and is in
the territory of the State of the forum, provided that post-judgment measures of
constraint may only be taken against property that has a connection with the entity
against which the proceeding was directed.

Article 20
Effect of consent to jurisdiction to measures of constraint

Where consent to the measures of constraint is required under articles 18 and
19, consent to the exercise of jurisdiction under article 7 shall not imply consent to
the taking of measures of constraint.

Article 21
Specific categories of property

1. The following categories, in particular, of property of a State shall not be
considered as property specifically in use or intended for use by the State for other
than government non-commercial purposes under article 19, subparagraph (c):

(a) property, including any bank account, which is used or intended for use
in the performance of the functions of the diplomatic mission of the State or its
consular posts, special missions, missions to international organizations or
delegations to organs of international organizations or to international conferences;

(b) property of a military character or used or intended for use in the
performance of military functions;

(c) property of the central bank or other monetary authority of the State;

(d) property forming part of the cultural heritage of the State or part of its
archives and not placed or intended to be placed on sale;
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(e) property forming part of an exhibition of objects of scientific, cultural or
historical interest and not placed or intended to be placed on sale.

2. Paragraph 1 is without prejudice to article 18 and article 19, subparagraphs (a)
and (b).

PartV
Miscellaneous provisions

Article 22
Service of process

1.  Service of process by writ or other document instituting a proceeding against a
State shall be effected:

(a) in accordance with any applicable international convention binding on
the State of the forum and the State concerned; or

(b) in accordance with any special arrangement for service between the
claimant and the State concerned, if not precluded by the law of the State of the
forum; or

(c) in the absence of such a convention or special arrangement:

(i) by transmission through diplomatic channels to the Ministry of Foreign
Affairs of the State concerned; or

(ii) by any other means accepted by the State concerned, if not precluded by
the law of the State of the forum.

2. Service of process referred to in paragraph 1 (c) (i) is deemed to have been
effected by receipt of the documents by the Ministry of Foreign Affairs.

3. These documents shall be accompanied, if necessary, by a translation into the
official language, or one of the official languages, of the State concerned.

4. Any State that enters an appearance on the merits in a proceeding instituted
against it may not thereafter assert that service of process did not comply with the
provisions of paragraphs 1 and 3.

Article 23
Default judgment

1. A default judgment shall not be rendered against a State unless the court has
found that:

(a) the requirements laid down in article 22, paragraphs 1 and 3, have been
complied with;

(b) a period of not less than four months has expired from the date on which
the service of the writ or other document instituting a proceeding has been effected
or deemed to have been effected in accordance with article 22, paragraphs 1 and 2;
and

(c) the present Convention does not preclude it from exercising jurisdiction.
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2. A copy of any default judgment rendered against a State, accompanied if
necessary by a translation into the official language or one of the official languages
of the State concerned, shall be transmitted to it through one of the means specified
in article 22, paragraph 1, and in accordance with the provisions of that paragraph.

3.  The time-limit for applying to have a default judgment set aside shall not be
less than four months and shall begin to run from the date on which the copy of the
judgment is received or is deemed to have been received by the State concerned.

Article 24
Privileges and immunities during court proceedings

1.  Any failure or refusal by a State to comply with an order of a court of another
State enjoining it to perform or refrain from performing a specific act or to produce
any document or disclose any other information for the purposes of a proceeding
shall entail no consequences other than those which may result from such conduct in
relation to the merits of the case. In particular, no fine or penalty shall be imposed
on the State by reason of such failure or refusal.

2. A State shall not be required to provide any security, bond or deposit, however
described, to guarantee the payment of judicial costs or expenses in any proceeding
to which it is a respondent party before a court of another State.

Part VI
Final clauses

Article 25
Annex

The annex to the present Convention forms an integral part of the Convention.

Article 26
Other international agreements

Nothing in the present Convention shall affect the rights and obligations of
States Parties under existing international agreements which relate to matters dealt
with in the present Convention as between the parties to those agreements.

Article 27
Settlement of disputes

1.  States Parties shall endeavour to settle disputes concerning the interpretation
or application of the present Convention through negotiation.

2. Any dispute between two or more States Parties concerning the interpretation
or application of the present Convention which cannot be settled through
negotiation within six months shall, at the request of any of those States Parties, be
submitted to arbitration. If, six months after the date of the request for arbitration,
those States Parties are unable to agree on the organization of the arbitration, any of
those States Parties may refer the dispute to the International Court of Justice by
request in accordance with the Statute of the Court.

3. Each State Party may, at the time of signature, ratification, acceptance or
approval of, or accession to, the present Convention, declare that it does not
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consider itself bound by paragraph 2. The other States Parties shall not be bound by
paragraph 2 with respect to any State Party which has made such a declaration.

4.  Any State Party that has made a declaration in accordance with paragraph 3
may at any time withdraw that declaration by notification to the Secretary-General
of the United Nations.

Article 28
Signature

The present Convention shall be open for signature by all States until 17
January 2007, at United Nations Headquarters, New York.

Article 29
Ratification, acceptance, approval or accession

1. The present Convention shall be subject to ratification, acceptance or approval.
2. The present Convention shall remain open for accession by any State.

3. The instruments of ratification, acceptance, approval or accession shall be
deposited with the Secretary-General of the United Nations.

Article 30
Entry into force

1.  The present Convention shall enter into force on the thirtieth day following the
date of deposit of the thirtieth instrument of ratification, acceptance, approval or
accession with the Secretary-General of the United Nations.

2. For each State ratifying, accepting, approving or acceding to the present
Convention after the deposit of the thirtieth instrument of ratification, acceptance,
approval or accession, the Convention shall enter into force on the thirtieth day after
the deposit by such State of its instrun-went of ratification, acceptance, approval or
accession. »

Article 31
Denunciation

1. Any State Party may denounce the present Convention by written notification
to the Secretary-General of the United Nations.

2. Denunciation shall take effect one year following the date on which
notification is received by the Secretary-General of the United Nations. The present
Convention shall, however, continue to apply to any question of jurisdictional
immunities of States or their property arising in a proceeding instituted against a
State before a court of another State prior to the date on which the denunciation
takes effect for any of the States concerned.

3. The denunciation shall not in any way affect the duty of any State Party to
fulfil any obligation embodied in the present Convention to which it would be
subject under international law independently of the present Convention.
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Article 32
Depositary and notifications

1. The Secretary-General of the United Nations is designated the depositary of
the present Convention.

2. As depositary of the present Convention, the Secretary-General of the United
Nations shall inform all States of the following: ’

(a) signatures of the present Convention and the deposit of instruments of
ratification, acceptance, approval or accession or notifications of ‘denunciation, in
accordance with articles 29 and 31;

(b) the date on which the present Convention will enter into force, in
accordance with article 30;

(c) any acts, notifications or communications relating to the present
Convention.

Article 33
Authentic texts

The Arabic, Chinese, English, French, Russian and Spanish texts of the present
Convention are equally authentic. .

IN WITNESS WHEREQOF, the undersigned, being duly authorized thereto by
their respective Governments, have signed this Convention opened for signature at
United Nations Headquarters in New York on 17 January 2005.
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Annex to the Convention
Understandings with respect to certain provisions of the Convention

The present annex is for the purpose of setting out understandings relating to the
provisions concerned.

With respect to article 10

The term “immunity” in article 10 is to be understood in the context of the present
Convention as a whole.

Article 10, paragraph 3, does not prejudge the question of “piercing the corporate
veil”, questions relating to a situation where a State entity has deliberately misrepresented
its financial position or subsequently reduced its assets to avoid satisfying a claim, or other
related issues.

With respect to article 11

The reference in article 11, paragraph 2 (d), to the “security interests” of the
employer State is intended primarily to address matters of national security and the
security of diplomatic missions and consular posts.

Under article 41 of the 1961 Vienna Convention on Diplomatic Relations and article '

55 of the 1963 Vienna Convention on Consular Relations, all persons referred to in those
articles have the duty to respect the laws and regulations, including labour laws, of the host
country. At the same time, under article 38 of the 1961 Vienna Convention on Diplomatic
Relations and article 71 of the 1963 Vienna Convention on Consular Relations, the
receiving State has a duty to exercise its jurisdiction in such a manner as not to interfere
unduly with the performance of the functions of the mission or the consular post.

With respect to articles 13 and 14

The expression “determination” is used to refer not only to the ascertainment or
verification of the existence of the rights protected, but also to the evaluation or assessment
of the substance, including content, scope and extent, of such rights.

With respect to article 17

The expression “commercial transaction” includes investment matters.

With respect to article 19

The expression “entity” in subparagraph (c) means the State as an independent legal
personality, a constituent unit of a federal State, a subdivision of a State, an agency or
instrumentality of a State or other entity, which enjoys independent legal personality.

The words “property that has a connection with the entity” in subparagraph (c) are to
be understood as broader than ownership or possession.

Article 19 does not prejudge the question of “piercing the corporate veil”, questions
relating to a situation where a State entity has deliberately misrepresented its financial
position or subsequently reduced its assets to avoid satisfying a claim, or other related
issues.

Conform cu originalul

\
CosmiQ'QMCU,

Director general pentru afaceri juridice
Ministerul Afacerilor Externe
2 augnst 2006
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